








 

CONFIDENTIAL AND SENT UNDER THE PROTECTIONS OF MRE 408 
 

October 28, 2022 
 

Via Email Only 
 
Keweenaw County Prosecutor 
Attention: Charles Miller, Esq.  
5095 4th Street 
Eagle River, MI 49950 
Prosecutor@keweenawprosecutor.com 
 
 

 

 
Re:   New Construction at 5033 Front Street, Eagle River, MI 49950 (“Project”) 
 
Dear Mr. Miller,         
 

As promised and long awaited, please find a copy of the survey performed by 
Steven J. LeClaire, PS of LeClaire GeoServices.  This letter and the survey are being 
provided to you confidentially and under the protections of MRE 408.  Specifically, this 
letter and the survey provided are not to be disclosed or otherwise made public and should 
only be provided to those Keweenaw County officials, boards, or personnel that are 
involved in this matter. Moreover, as previously indicated, Mr. LeClaire’s services were 
engaged in preparation for potential litigation and providing the survey herein does not 
waive applicable privileges and work product protections.  

 
 You will undoubtedly see that almost the entirety of the Project enclosing the long 

existing smoker is located in the Front Street right- of-way.  My clients are understandably 
surprised, concerned, and troubled by this most recent revelation.  My clients attempted to 
do everything by the book and took every effort to comply with municipal guidelines in 
constructing the Project.  

 
Prior to beginning the project, my clients secured a Building Permit and Zoning 

Permit from the appropriate Keweenaw County departments. In addition to the Building 
Permit and the Zoning Permit, the Keweenaw County Zoning Administrator, Sara 
Heikkila, informed my clients that the Project had “plenty of room from the road.” My 
clients reasonably relied upon the Building Permit, Zoning Permit, and representations of 
Ms. Heikkila regarding the Project’s compliance with all Keweenaw County regulations, 
codes, ordinances, and statutes.  Also, important to note that my clients have actively and 
continuously operated a large smoker approximately in the same position as the new 
structure for the past 12 years. The smoker sat on a cement pad and was secured by its own 
mass and weight of nearly 7,000 pounds.  One of the many purposes of the Project was to 
enclose the smoker and to ultimately make its operation safer for the restaurant staff and 
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for those traveling on Front Street. It is worth noting that in the 12 plus years that the 
smoker operated, there was never a single accident or vehicle related collision caused by 
or involving the smoker.     

 
Additionally, as a point of reference, my clients also considered the presence and 

location of the Keweenaw County public restroom located at Eagle River Beach as an 
additional data point that the Project was compliant with all regulations.  Based upon all of 
the information available to my clients at the time of the Project commencing, they had no 
reason to believe that the Project encroached on any right-of-way or ran afoul of any zoning 
ordinances, setbacks, or any other municipal restrictions.  

 
Upon my clients’ receipt of the Building Permit and Zoning Permit on May 19, 

2022, they proceeded to obtain a MISS DIG permit on June 8, 2022.  Ground was broken 
on the project on June 22, 2022.  The Project progressed without issues, with the 
Mechanical Permit and the Plumbing Permit being issued on July 12, 2022.  Also, on July 
12, 2022, the Keweenaw County Building Inspector, Eric Bjorn, visited the site for the first 
time to inspect the footings. No issues were raised by Mr. Bjorn during his inspection of 
the Project, which is of utmost importance as the inspection was focused on the footings 
of the Project. During Mr. Bjorn’s initial inspection, the footprint of the Project was visible 
and tangible, but no issues or concerns were raised in relation to any potential 
encroachment into the Front Street right-of-way.  No issues were flagged in the initial 
inspection and the construction of the Project continued.   

 
On July 20, 2022, the Keweenaw County Road Commission Engineer and 

Manager, Gregg Patrick, left a voicemail with an individual working on the Project 
regarding concerns related to the Front Street right-of-way.  Specifically, Mr. Patrick 
indicated that there are concerns regarding the right-of-way and asked if the Project had 
been cleared by the zoning department. The following day, Mr. Patrick stopped at the 
Project to inform those working on the Project that there was an issue with the right-of-
way and that the issue would need to be reported to the Keweenaw County Road 
Commission.  More interesting is the fact that Mr. Patrick advised those working on the 
Project that he was not going to issue a stop work order on the Project at that time.  
Therefore, work continued on the Project.  On July 28, 2022, an electrical permit was issued 
on the Project.  

 
Work continued on the Project without issue until August 9, 2022, when Rodger 

Kershner stopped at the Project and began demanding to see copies of the permits for the 
Project. When asked what interest or right the individual had to see the permits, Mr. 
Kershner identified himself as the Houghton Township attorney. Mr. Kershner asked if the 
permits presented were copies, and he was told that they were the originals and that if he 
wanted copies, he could get them from the Keweenaw County office.  On the same day, a 
person working on the Project attempted to get a permit to pour and repair concrete near 
the new structure constructed on the Project. As a matter of coincidence, the permit was 
denied, and my clients were informed that a cease work order was going to be issued on 
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the Project and that Houghton Township had contacted the Keweenaw County Road 
Commission.  The pure optics of the situation make it appear that Mr. Kershner may have 
exerted some improper influence in getting the stop work order issued on the Project in a 
matter in which he had no right or jurisdiction and was acting in an ultra vires manner to 
the detriment of my clients. Ironically, on August 11, 2022, Ms. Heikkila, the same person 
that issued the Zoning Permit and said that the smoker enclosure had plenty of room from 
Front Street, delivered a stop-work order on the Project.  At the time the stop-work order 
was issued, approximately 85-90% of the Project was completed.  

 
Despite the false allegations, my clients immediately ceased work on the Project in 

compliance with the stop-work order. As it specifically relates to the alleged installation of 
a garage door in violation of the stop-work order, the door was installed and hung well 
before the stop work-order was issued; it just had never been lowered.  My clients have an 
invoice and video proof of the fact that the garage door was installed prior to the stop-work 
order, but based on the current situation, that seems to be a moot issue.  However, it is 
important to note this fact because it is apparent that the Project is on the radar of many 
people, most of whom have no interest or role in determining the outcome of the Project.  

 
My clients’ compliance with the stop-work order is further evidenced by the fact 

that, when pressed by the impending Keweenaw weather and elements, they specifically 
asked for permission to close in the Project to protect it from the elements.  This request 
was granted after negotiations regarding the scope of the modifications and the required 
acknowledgments were provided to Keweenaw County by my clients. My clients do 
greatly appreciate the ability to close in the Project and have done so in an expedited 
fashion.   

 
Based on the fact that the new structure of the Project is in the Front Street right-

of-way, my clients would like to work out a mutually agreeable situation with the 
Keweenaw County Road Commission, Keweenaw Zoning Board of Appeals, and all 
Keweenaw County stakeholders. My clients propose the following possible solutions: (1) 
the vacating or abandoning of Front Street as a county road; (2) revising the plat containing 
the Front St. right of way to exclude the new structure from  any encroachment in the Front 
Street right of way, or (3) the application for and granting of a permit from the Keweenaw 
County Road Commission to allow the structure to be completed and operate in its current 
footprint and location.  

 
1. Abandonment of Front Street  

 
My clients propose that Front Street be vacated or abandoned as a county road 

under MCL 224.18(3) and be converted into a private road in which all rights, interests, 
easements, or rights of way held by Keweenaw County or any rights or claims of Houghton 
Township or the State of Michigan to Front Street as a public road would be extinguished. 
All land owned by my clients that were previously covered by the Front Street right of way 
would be vested back to them in fee simple and all the previous County rights to and use 
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of the property would be extinguished.  My clients would assume all maintenance 
responsibilities of Front Street, including, but not limited to snow plowing, salting, and 
other winter maintenance of the road. Additionally, my clients would be agreeable to use 
and contract the Keweenaw County Road Commission services to perform all of the 
maintenance on Front Street at my clients’ expense, which would provide revenue to and 
reduce expenses for Keweenaw County. Additionally, my clients are willing to discuss 
compensating the County for the abandonment of Front Street as a public road. Front Street 
would remain open to the public for transportation and there would be no impact on traffic 
or the ability to access Eagle River Beach, Fitzgerald’s, or otherwise traveling from Maple 
to E. Main on Front Street.   

 
 

2. Amendment of the Plat Pursuant to MCL 560.221a  
 
Based on the results of the Survey, the Front Street right of way was established 

pursuant to the plat of the Town of Eagle River and the adjoining plat of “Eagle River 
East.”  The Front Street right of way was primarily established for the Keweenaw Road 
Commission to maintain Front Street. Under MCL 560.221a, the municipal entity that has 
the right to the use of the recorded easement can relinquish the use of the easement/right 
of way through a written agreement.  Therefore, my clients are agreeable to entering an 
agreement in compliance with MCL 560.221a to revise the plat to revise the easement by 
the least amount necessary to allow the newly constructed structure to not encroach on the 
right of way as revised and to be in compliance with all ordinances, statutes, and 
requirements of any governmental entity.  

 
3. Application for and Granting of a Permit or Use License from Keweenaw 

County Road Commission 
 
My clients are also agreeable to applying for a permit or use license from the 

Keweenaw County Road Commission to complete construction on the Project and to be 
able to use and maintain the structure.   A permit or use license from the Keweenaw County 
Road Commission is the most simple and equitable resolution of the situation and could 
also be used as an interim solution in conjunction with abandoning Front Street or 
amending or redrawing the Front Street right of way.  We would request that the permit or 
use license be for an extended term of years and subject to automatic renewal but for some 
specified trigger events that allow the County to examine whether the permit or use license 
should be renewed. My clients will be able to preserve their investment and continue using 
the structure as part of its restaurant operation.  Moreover, the structure will not impede or 
modify the winter maintenance of Front Street, which will carry on in the same fashion that 
it has for the past 12 years.  In line with this request, my clients are willing to acquire 
appropriate insurance and to indemnify Keweenaw County from any claims or damages 
arising from my clients’ use of the right-of-way (i.e. the existence of the structure in the 
Front Street right-of-way).   
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In addition to the proposed solutions above, my clients are open to other solutions 
that the Keweenaw County Road Commission may propose to reach a mutually agreeable 
resolution of the Project’s encroachment into the Front Street right-of-way.  

 
We greatly appreciate your time and consideration of the contents of this letter and 

especially the proposed resolutions.  Please do not hesitate to contact me if you have any 
questions or would like to discuss further.  

 
Regards,  

 
KOSTOPOULOS RODRIGUEZ, PLLC 

      
Ryan C. Plecha  

 
Attachment – Survey by Steven J. LeClaire 
cc: Clients (via separate e-mail) 
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 ATTORNEYS AT LAW 

KEVIN M. LESPERANCE | WILLIAM L. HENN | ANDREW A. CASCINI 

BENJAMIN M. DOST | DAVID J. BUSSCHER | BRAD R. PERO | ANDREW J. SPICA 

ANDREA S. NESTER | NIKITA V. ARTAEV | NATASHA L. RAO | ROBERT W. BACKUS 

                         STEVEN C. BERRY* | CALVIN J. STERK* | *OF COUNSEL 

 WILLIAM L. HENN 

 wlh@hennlesperance.com 

 (616) 551-1611 

  

WWW.HENNLESPERANCE.COM 

 

32 MARKET AVENUE SW, SUITE 400 
GRAND RAPIDS, MICHIGAN 49503 

TEL (616) 551-1611 

FAX (616) 323-3658 

  

January 13, 2023 

Via Email and US Mail 

ryan@korolaw.com  
 

SENT PURSUANT TO MRE 408 

 

Mr. Ryan C. Plecha 

KOSTOPOULOS RODRIGUEZ 

550 W. Merrill St., Ste. 100 

Birmingham, MI 48009 

 

RE: Front Street Right-of-Way  

  

Dear Mr. Plecha: 

 

This law firm has been retained by the Keweenaw County Road Commission (the “Road 

Commission”) concerning an encroachment in the Front Street right-of-way constructed by your 

clients, Fitzgerald’s Hotel & Restaurant (“Fitzgerald’s”).  We recently received your October 28, 

2022 correspondence to the Keewenaw County Prosecutor.  Please be advised that the Prosecutor 

does not represent the Road Commission.  Therefore, please direct all future correspondence 

directly to this firm.  Unfortunately, the three proposals suggested in your October 28, 2022 letter 

are not viable for the reasons discussed below.  However, the Road Commission remains willing 

to collaborate to find a solution. 

A.  The MCL 224.19b Permit Requirement 

MCL 224.19b prohibits any person from performing work within a highway right-of-way 

without first obtaining a permit from the Road Commission.  Here, the location of the structure 

housing Fitzgerald’s smoker is well within the Front Street right-of-way.  The work that has been 

completed to date was not authorized by a permit from the Road Commission.  While it appears 

that your clients did seek other permits from other governmental agencies, ultimately a permit 

issued by the Road Commission to perform work within the right-of-way was necessary.  

Equally importantly, the Road Commission would not have issued a permit allowing the 

structure at that location due to the permanent nature of the encroachment, the overall size of the 

encroachment relative to available right-of-way, and general traffic safety concerns.    

B. Your Proposals Are Not Viable Options 

1. Abandonment of Front Street 
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Your first proposal is for the Road Commission to abandon Front Street.  However, doing 

so would not result in the reversion of the street to the adjacent owners, as you suggest.  Front 

Street is in the Plat of Eagle River.  A grantee of property in a plat acquires a private right entitling 

him or her to the use of the streets and ways laid down on the plat.  Nelson v Roscommon Co Rd 

Comm, 117 Mich App 125, 132; 323 NW2d 621 (1982).   

When a county road commission abandons a public right-of-way, it only extinguishes the 

public’s right to use that road, street, or easement.  See MCL 224.18(3).  By bestowing the right 

to use streets in a subdivision on the owners of lots in that subdivision, the plat gives these owners 

a right to use these streets that is independent of the public’s right to use these streets once they 

are dedicated for public use. Accordingly, if platted streets are abandoned for public use, the lot 

owners still retain a separate, private right to use those streets. Essentially, the lot owners retain an 

independent easement over the streets formerly dedicated for public use, which would be 

unaffected by an abandonment of the Road Commission.  See Minerva Partners, Ltd v First 

Passage, LLC, 274 Mich App 207, 219; 731 NW2d 472 (2007). 

While your clients are certainly entitled to file an abandonment petition, and while the 

Board of County Road Commissioners ultimately would make the determination as to whether the 

proposed abandonment is the public’s interest, this firm’s recommendation to the Board would be 

to reject any abandonment petition.  Abandoning the public’s interest in the right-of-way would 

not resolve the traffic safety concerns raised by the structure, and as a highway bordering a Great 

Lake, it is dubious that abandonment ever would be in the public’s interest.    

2. Plat Amendment 

Next, you have proposed a written agreement to relinquish the use of the easement/right-

of-way under MCL 560.222a.1  However, MCL 560.222a does not authorize the Road Commission 

to enter into a written agreement to “relinquish” the use of a highway easement.  First, the statute 

only refers to the relinquishment of a “public utility” easement.  A highway is not a public utility 

easement.  Second, the Road Commission itself is neither a “municipal entity” nor a “public 

utility.”  For example, a “municipality” is defined as “a township, city, or village” by the Land 

Division Act.  MCL 560.102(q).  In other words, that statute simply does not authorize the Road 

Commission to enter into the agreement you have proposed. 

3. Permit to Allow the Smoker to Remain in the Front Street Right-of-Way 

Your final proposal is that the Road Commission simply issue a right-of-way permit to 

your client.  However, for the reasons indicated above, the Road Commission will not issue a 

permit for the structure in its current location in the Front Street right-of-way.  The encroachment 

itself is significant, occupying almost one-third of the total platted right-of-way.  Moreover, the 

encroachment is permanent.  A structure of that nature encroaching to that degree into a highway 

can obstruct the vision of drivers and pedestrians.  We note in particular that the area to the west 

of the structure is used for perpendicular parking by your client’s patrons.  Obscuring that area in 

any manner would be disfavored by the Road Commission.  Lastly, the Road Commission does 

not wish to invite other requests for permanent structures in such close proximity to the traveled 

portion of Keewenaw County roads.  

 
1 Though your letter cites to MCL 560.221a, it appears that the authority is contained in MCL 560.222a and MCL 

560.221a does not exist. 
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C. Encroachment Removal Authority 

When an object like the proposed structure here is placed within a highway right-of-way, 

it is considered an encroachment.  The Road Commission has statutory authority to order the 

removal of any encroachment, and even to unilaterally remove an encroachment if its owner does 

not comply with the removal order.  Specifically, pursuant to MCL 247.171, the Road Commission 

can order that an owner remove an encroachment within 30 days.  If the encroachment is not 

removed within that 30-day window, the Road Commission has authority pursuant to MCL 

247.172 to remove the encroachment.  If that occurs, the owner of the encroachment is liable for 

the costs and expenses (time, labor, and materials) incurred by the Road Commission for the 

removal.  In addition, the owner or occupant may be ordered to pay a monetary fine for each day 

after the expiration of the 30-day period.   

The Road Commission is not formally ordering the removal of the structure under MCL 

247.171 at this time, and would prefer to work collaboratively to find a solution.  However, should 

a solution prove too elusive, the Road Commission will require removal of the structure.   

Please advise this office should you have questions.  We thank you in advance for your 

anticipated cooperation.  

 

Sincerely, 

 

HENN LESPERANCE PLC 

 

 

William L. Henn 

WLH/gmt 

 

cc: Keweenaw CRC 
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